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No.
Summary of Issue
Staff Response

1.
Original draft of the ordinance limited the amount of disturbance and impervious surface based on a percentage of lot size, penalizing existing small lots.
The ordinance as enacted removed this requirement.  The draft ordinance under consideration amends Table 2, 92.207(A), to provide that the limits on disturbance and impervious surface is 7,500 sf and 6,000 sf, respectively, or the stated percentage, whichever is greater.

2.
The Protected Mountain Ridge Overlay Zones is not limited to ridges and mountain tops but regulates intermediate plateaus.
The PMROZ Map was based on a viewshed analysis by the ZPB and uses the Town’s GIS capabilities.  It is intended to regulate certain aspects of development in areas with high potential to impact the Town’s viewshed.  The draft ordinance would eliminate special building height restrictions in the district, leaving only regulations affecting tree protection, partial screening, roof forms and material, and the placement of buildings to minimize visual impact “to the extent practicable”.

3.
Unsure whether steep slope regulations are triggered by a 30% slope or a 40% slope.
Steep slope regulations are triggered by the presence of an average natural slope of 30%.  The presence of a 40% average natural slope on a proposed building and grading envelope for a single-family dwelling triggers additional application requirements which include soils, hydrology and geotechnical reports.

4.
Unsure whether building would be permitted on an existing lot when considering screening, tree protection, building height regulations.
92.202 provides that existing lots of record are “approved for the building of a single-family dwelling”.  Such buildings must meet building code and other applicable standards.  A variance may be obtained if strict application of the MHDO regulations would result in practical difficulties or unnecessary hardship.

5.
How is slope measured on an individual building site?  Does it include driveways and septic fields?
There is some conflict in the existing text of the ordinance.  §92.200 states the ordinance applies to any lot where the average slope $ 30%.  The draft ordinance modifies text in what was §92.206(I) to make it consistent.  92.205(B) provides that level 2 analysis for single-family dwellings is triggered by an average  slope for the BGE $40%.  The BGE includes driveways and septic fields.  The definition of BGE in the Subdivision Regulations omits “septic fields”.  The draft ordinance corrects this omission.

6.
Confusion that 92.202 requires an applicant to obtain health department and building permits prior to town permits.
92.202 only requires compliance with health department requirements and obtaining necessary permits.  It does not alter the procedures for obtaining those permit.

7.
In order to do a geotechnical analysis, the engineer will have to build a roadway to access the building site.
92.206(A) merely limits disturbance to “building foundations, driveways....”  This section would allow for a permit from the environmental management officer to do the disturbance needed for testing.

8.
92.203 would not allow additions to single-family homes if any soil disturbance would result.
92.203 provides an exemption from the MHDO for additions to single-family homes which do not exceed the applicable land-disturbance maximum.

9.
In the PMROZ building height is limited to the height of the tree canopy.  How do you determine this height?  What happens when there is no existing tree canopy?
The draft ordinance would repeal 92.041(C) which limits building height to the height of the tree canopy.

10.
Plot plan for development of a single-family home must be delivered to the building inspector.
The draft ordinance would amend 92.205 to change “building inspector” to “zoning administrator.”.

11.
Plot plan must be prepared by a design professional “approved by the community development director”.
The draft ordinance would amend 92.205 to delete “approved by the community development director.”

12.
Requiring driveways to have a minimum width of 12 feet will result in greater disturbance.
The 12-foot minimum width was incorporated as a public health and safety measure at the request of emergency personnel.  The 12-foot width is limited to specific circumstances stated in §92.206(O).

13.
What is meant by a “rock outcropping”?  Why can’t we build on them?
Rock outcropping is not defined in the ordinance.  It is generally understood to refer to substantial rocks which protrude through the soil.  The draft ordinance would amend 92.207(A) to allow construction on a rock outcropping only with a geotechnical analysis.

14.
Existing ordinance prohibits construction on “sensitive natural areas”.  Is this defined?
This term is defined in 92.205.

15.
Concern that including driveways and septic field in the BGE may result in insufficient area to place the principal structure.  Consider excluding driveways and septic and make the maximum for disturbance 4,000 sf.
Driveways were consciously included in the definition of BGE in order to promote good design, i.e., locating building sites close to the roadways serving them.  Including septic fields was not thought to create a hardship, particularly in that the BGE may be divided into separate parcels on a given site.  A variance may be obtained if strict application of the MHDO regulations would result in practical difficulties or unnecessary hardship.

16.
Is a subdivision which has been granted preliminary plat approval required to comply with the provision in 91.55(B)(1) prohibiting the creation of any lot which does not have an average natural slope # 30%?
No, it is not.  §92.203 provides that the development of subdivisions for which preliminary plat approval has been granted is exempt from the requirements of the MHDO. 

17.
Are lots in a subdivision which has preliminary plat approval entitled to the same benefits as existing lots of record?
The draft ordinance would amend 92.203(E) to provide that lots in such subdivisions are to be treated as existing lots of record so long as the platting process is completed and the plats recorded.

18.
The draft ordinance makes existing lots of record subject to the requirements of 92.207.
These appear to be reasonable requirements which are not unduly burdensome.

19.
Is a subdivision which has been granted preliminary plat approval subject to the requirements of 92.206?
Yes;  although, It would seem that paragraphs G, H, J & K of 92.206 should not apply.  The draft ordinance would amend 92.203(E) to clarify that such lots are to have existing lot of record status..

20.
92.207(D) which requires a setback from the shoulder of a ridge would preclude development on the flattest point of a ridge–the top.
92.207(D) requires buildings to be set back 20 feet above the shoulder of a ridge, not below.  This would in fact place them on the top of the ridge.  The intent of the setback is to move them somewhat out of the viewshed.

21.
The formula for determining slope is contained within 92.206 but seems to have general applicability.
The draft ordinance moves the provisions in 92.206(I), (J) and (K) to 92.200(A), (B) and (C)..

22.
The formula for determining slope is too simplistic.
The Town adapted this formula from one developed by Jackson County.  We are willing to consider a better formula if anyone has such a thing.

23.
The cost of a geotechnical analysis will be a hardship on some prospective homeowners.
A geotechnical analysis addressing the issues in the MHDO is estimated to cost $2,500 to $3,000.  The requirement only applies to existing lots where (1) the slope of the building and grading envelope $ 40% or (2) problematic soils are present, which is what the geotechnical engineer recommends.  Finally, this should not be an issue for new lots inasmuch as they must have a BGE with a slope � 30%.

24.
Does the Town face legal exposure when it is reviewing the findings of a geotechnical engineer?
The MHDO is designed so that the Town relies on the findings and recommendations of qualified professionals employed by the applicant.

25.
The requirement for geotechnical analysis duplicative of requirements already in the State Building Code.
State Building Code would not apply to 92.206 regarding general land-disturbing activities.  

26.
Does the MHDO constitute a compensatory taking?
No.

27.
Drip septic system shouldn’t count as disturbed area.
Staff is investigating impacts associated with drip septic systems.

28.
Temporary disturbance needed for certain construction activities shouldn’t count as disturbed area if disturbed area is promptly revegetated
ZPB consciously intended to include temporary disturbances associated with construction activities in its definition of disturbed area.

29.
Slopes greater than 2:1 should be allowed provided they are certified by a geotechnical engineer.
1.5:1 cut slopes are currently allowed by §92.206(B).  Staff will prepare language to accomplish this if directed to do so by the ZPB.

30.
“Material” or substrate conditions critical in slope failures.
92.205(B).  Level 2 analysis is triggered by existence of problematic soils.

31.
LandDesign has knowledge of a slope analysis tool.
This issue applies to the administration of the ordinance, not the text.  Staff will contact LandDesign to learn more about this tool.

32.
Allow an increase in land disturbance / impervious surfaces in exchange for stormwater BMPs.
Best management practices are already envisioned for development covered by the MHDO.  See §92.206(L).

33.
30%-slope limit too restrictive for new lots.
The North Carolina Geological Survey indicates that slopes as low as 15% can fail.  The 30% regulatory threshold is consistent with other slope ordinances in the region.  The intent of the ZPB in crafting this language was to promote good subdivision design and obviate the need for steep slope restrictions on newly created lots.

34.
Exclude retaining walls from land-disturbance calculation.
Retaining walls do result in land disturbance;  they were consciously included in the existing ordinance.

35.
Provide means for educating realtors re the MHDO.
This is a good suggestion dealing with the implementation of the ordinance.

36.
Roof standards ambiguous.  Consider limiting to materials.
The draft does not address this.  Staff will prepare language to accomplish this if directed to do so by the ZPB.

37.
Maximum disturbance and impervious surface limits are not large enough to accommodate larger lots.
The proposed disturbance and impervious surface limits of 6,000 and 7,500 sf, respectively, are intended as a floor to ensure smaller lots have an adequate allowance.  Larger lots will have the benefit of the sliding scale contained in Table 2.  A 30,000 sf lot is entitled to 7,500 sf of disturbed area pursuant to the formula.  Any lot larger than that will be allowed more disturbance.


